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COMPETENCE - COMPETENCE

* Intention of the parties & Interpretation of the
arbitration agreements

> Extension of the tribunal’s jurisdiction

> Extension of the scope of the arbitration
clause;

 Compatibilities of the dispute resolution clauses;

* The possibility of consolidating claims under
different contracts in a single arbitration;
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JURISDICTIONAL CHALLENGE

ICC Rules VIAC Rules
" IcC Court prima facie \ - Thearbitral |
determine (Art. 6.4 ICC tribunal shall
Rules)- . decide (Art. 28
b J . VIACRules)

4 N\
The arbitral tribunal shall

decide (Art. 6.5 ICC
Rules)
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SPA DISPUTE
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FACT AND EXPERT WITNESS
_W

Complicated facts, Complicated or vague
long period of disputes legal issues under
Vietnamese laws

ICC Rules (Art. 25 and Art. 3 of Appendix VI) ;
Model Terms of Reference of ICC, VIAC Rules (Art.
19. 2 19.4 and 38.5)

The tribunal have full authority to determine the
admissibility, relevance, materiality and weight of
Evidence (Art. 9 IBA Rules)
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ESCALATION FROM CONTRACTUAL
CLAIMS TO TREATY CLAIMS

Disappointment with the
judiciary of host state and
licensing state authorities;
Refusal of recognition and

* Trinh Vinh Binh
(the Netherlands) vs.
Vietnam [2003]

enforcement of arbitral
awards

* DialAsie (French)

[2011]

* SK E&C (Korea)
[settled]

* Metropolitan (The
UsS)

Alleged breach: Denial
of justice, Expropriation;

Fair and equitable
treatment; Full protection
and security, etc
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JURISDICTIONAL OBJECTION

* “Foreign Investor” requirement
(McKenzie (USA) vs. Vietnam [2010])

* “Investment” requirement (Recofi SA vs
Vietnam [2015])




REFORM OF ISDS?

Traditional
Arbitration

1.Investment
Tribunal
System

(Tribunal and
Appeal
Tribunal)
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THANK YOU FOR YOUR KIND ATTENTION!

DZUNGSRT & ASSOCIATES LLC

A Boutique Shipping and ADR Law Firm Nguyen Ngoc Minh
Hanoi Office Unit 6, 11*" floor, HAREC Partner
Building, minh.nguyen@dzungsrt.com
No. 4A Lang Ha Street, Ba Dinh District, Ha
Noi City Nguyen Thi Thu Trang

T: (84-24) 37726970 / F: (84-24) 3772 6971  Senior Arbitration Specialist

Saigon Office Unit 1605, 16t Floor, Saigon  trang.nguyen@dzungsrt.com
Riverside Office Center ]

2A-4A Ton Duc Thang Str, Ben Nghe Ward, = Dang Vu Minh Ha

District 1, Ho Chi Minh City Associate

T: (84-28) 3822 0076/ F: (84-24) 37726971 ha.dang@dzungsrt.com
Email. dzung.nguyen@dzungsrt.com |

Website www.dzungsrt.com
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